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The Bule of Perpetuities for Executory Interests. — Any executory 
interest which hy possibility may not take effect until after lives in being and 21 
years and 10 months, is ipso facto and ab initio void. In other words, the execu- 
tory interest is void for remoteness, if at its creation there exists a possibility that 
it may not take effect during any fixed number of now existing lives, nor within 
21 years and 10 months after the expiration of such lives, even though it is highly 
probable, or, indeed, almost certain, that it will take effect within the time pre- 
scribed. In the application of the rule, 21 years are allowed independently of any 
person' 8 actual minority, but the 10 months (period of gestation) are allowed only 
when there is a child en ventre sa mere. See 2 Bl. Com. (Sharswood's ed.) 174, 
n. 14; 2 Bl. Com. (Cooley's ed.) 175, n. 12; Tied. R. P., sec. 544; Wms. B. P. 
(318); Gray, Rule against Perpetuities, sees. 201-268. McArthur v. Scott, 113 
U. S. 340, 382; Stone v. Nicholson, 27 Gratt. 1 ; Woodruff v. Pleasants, 81 Va. 37 ; 
Otterback v. Bohrer, 87 Va. 548. 

Examples of Executory Interests Violating the Bule Against Perpetuities. 

(1 ) Devise to the first son of A (A being alive at the testator's death) who shall 
attain the age of 25 years. For if A were to die leaving a son a few months old, 
the estate of the son would take effect at a time exceeding the period of 21 years 
from the time of the death of A, .vhose life is, in this case, the life in being. 
Wms. Real Prop. (319) ; Gray, sees. 215, 370-3. 

(2) Devise to the first son of A (A being alive at the testator's death), who 
shall attain the age of 21 years and 10 months. 

(3) Devise to such of the testator's grandchildren as shall attain the age of 25 
years. Neioman v. Newman, 10 Sim. 51; Leake v. Bobinson, 2 Merivale, 363; 
Gray, sees. 370-4. 

(4) Devise to such of the testator's' grandchildren as shall survive both their 
parents, viz., the testator's child, and his or her wife or husband. For the testa- 
tor's child may marry some person unborn at the testator's death ; and as the gift 
to the grandchild is not to take effect until after the death of both its parents, this, 
in the case supposed, would be after a life not in being at the testator's death, which 
makes the gift to the grandchild void for remoteness. Gray, sec 370, note 1 ; also 
sec. 214. See Stone v. Nicholson, 27 Gratt. 1. 

Examples of Executory Interests not Violating the Bule Against Perpetuities. 

(1) Devise to the first son of A (A being aliveat the testator's death), who shall 
reach the age of 21 years. 1 Jarm. Wills, 515. 

(2) Devise to such of the testator's grandchildren as shall attain the age of 21 
years. 1 Jarm. Wills, 542; Gray, sec. 370. 

(3) Devise of the income of property to be ^accumulated during the lives of all 
the testator" s children, grandchildren, and great-grandchildren, who were living 
at the time of his death, for the benefit of certain future descendants of the testa- 
tor, to be living at the death of the snrvivor of the aforesaid children, grandchildren, 
and great-grandchildren. Thellmson v. Woodford, 4 Vesey, 221 ; 11 Id. 112. This, 
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extraordinary limitation occurred in the will of Peter Thellusson, an English mer- 
chant of great wealth, and was sustained as being within the limits prescribed by 
the Eule against Perpetuities. Wms. B. P. (320) ; Gray, sees. 190, 216, 686. 

(4) Testator wills that part of his estate devised in trust shall not be divided 
"until the youngest child of all my said children shall be 21 years of age; and 
in the same paragraph directs that " when the youngest child now, and which shall 
hereafter be born, of all my said chilhren shall have reached, or, if living, would 
have reached the age of 21 years," then the trustee shall sell the property and 
divide the proceeds " among such of my children as may then be living, and the 
descendants of those who may have died ( they taking a parent' s part ) .' ' Held ( 1 ) 
that the testator refers to his youngest grandchild; and (2) that the period of di- 
vision is not too remote, as the estate must vest during lives in being, and the 
utmost period of gestation, and 21 years thereafter. Otterback v. Bohrer, 87 Va. 
548. See Gray, sec. 370. 

In applying the Rule against Perpetuities, it should be borne in mind that the 
question of remoteness depends upon the state of facts at the time of the testator's 
death, though differing from that existing at the date of the will. See McArlhnr 
v. Scott, 113 TJ. S. 340, 382; Pleasants v. Woodruff, 81 Va. 37. It follows that a 
devise which would have been void if the testator had died immediately after 
making his will, may be valid under the circumstances existing at his death. Thus, 
in the example given above, " Devise to the first son of A (A being alive at the tes- 
tator's death), who shall attain the age of 25 years," which is void for remoteness, 
if A were to die before the testator, leaving a son, the gift to the son would be 
valid; for though the estate of the son is not to vest until the son reaches 25, yet 
it must necessarily take effect, if at all, within a life in being at the testator's 
death, viz., the son's own life. And the devise would also be valid if a son of A 
had attained the age of 25 before the testator's death, although A survived the 
testator. See Wms. Real Prop. (17th International ed.), note (1), citing 1 Jarm. on 
Wills (4th ed.), 254; Pickenv. Matthews, 10 Ch. D. 264. And see Gray, Eule 
against Perpetuities, sec. 231. 



Warranty Against Patent Defects in a Chattel. — It is said by Black- 
stone (3 Bl. Com. 165): "A general warranty will not extend to guard against 
defects which are plainly and obviously the objects of one's senses ; as if a horse 
be warranted perfect, and wants either a tail or an ear, unless the buyer in this 
case be blind." This doctrine is said to rest on the presumption that the parties 
did not intend a general warranty to embrace manifest (and presumably known) 
defects. Hence it has no application to cases where the seller has resorted to 
artifice to conceal a defect in its nature patent, or where the buyer has had no op- 
portunity for inspection. See Darl. Pers. Prop. 85 ; Hanks v. McKee, 2 Littell 
(Ky.) 227, (13 Am. Dec. 265); Kenner v. Harding, 85 111. 264 (28 Am. Bep. 615). 
Nor does it apply when, though the purchaser has notice of some defect, its char- 
acter and extent are not certain and obvious ; and it is said that a general warranty 
may cover patent defects " in cases of doubt and difficulty, where the purchaser 
relies on the warranty, and not on his own judgment." And it may also cover 
the future consequences of known defects. Marshall v. Draichorn, 27 Ga. 275, cited 
in McCormick v. Kelly, 28 Minn. 135 (Pattee's Cases on Sales, 354); 2 Sch. Pers. 
Prop. 341 ; Bolerts v, Jenkins, 21 N. H. 116 (53 Am. Dec. 169 and note). 



